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CONTINGENT PETITION FOR WAIVER

U S WEST Communications, Inc. ("USWC"), through counsel,

hereby requests that the requirements of Footnote 24 of the Order

Designating Issues for Investigation' be waived to permit USWC to

file with the Federal Communications Commission ("Commission")

its proprietary Switching Cost Model ("SCM") and associated

proprietary vendor switch data on a confidential basis. This

waiver petition is contingent in nature because it is not clear

that the Order in fact precludes such a confidential filing.

However, based on the language of the Order and the continued

pendency of the USWC Petition for Clarification or, in the

Alternative, Reconsideration ("Petition for Clarification"), the

instant waiver petition is filed out of an abundance of caution.

The SCM cannot be filed until after appropriate confidentiality

protections have been established.

The factual basis for the position advanced herein is set

forth in the USWC Petition for Clarification, a copy of which is

'800 Data Base Access Tariffs and the 800 Service Management
system Tariff, Order Designating Issues for Inyestigation, 8 FCC
Rcd. 5132 (1993), ("Order"). -\ L\
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attached hereto. We also attach copies of vendor letters

requesting that this data be kept confidential. Our position is

very simple:

The best way to develop costs for new services is
on a forward-looking basis.

The best way to develop forward-looking costs is
through use of computer models such as the USWC
SCM.

Such computer models are customarily confidential
-- the SCM is a USWC trade secret.

Even if the SCM were not confidential, the vendor
inputs to the model are extremely confidential, so
much so that vendors would be unlikely to support
such models in the future if their data were
released.

In fact, this critical issue has been litigated before, and

the Commission has already protected the basic SCM and the vendor

proprietary data. 2 We simply cannot release these materials to

the Commission without a reasonable assurance that they will be

retained in confidence, and that any access outside the

Commission will be strictly controlled via appropriate protective

devices.

2a.. In the Matter of Allnet Communications Services. Inc ••
FreedOM of Inforwation Act Bequest, POIA Control No. 92-149,
Memorandum Opinion and Qrder, FCC 93-386, reI. Aug. 17, 1993.
S§§ A1a2 In the Kotter of Allnet Co__unication Services. Inc ••
Freedom of Inforaation Act Bequest, 7 FCC Red. 6329 (1992);
Allnet Communication Services. Inc. y. F.C.C., 800 F. Supp. 984
(D.D.C. 1992), appeal pending, No. 92-5351 (D.C. Cir.
September 25, 1992).
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Wherefore, "e respectfully request that, to the extent

neoe••ary, the Comal••1on waive the requir_nt in the Order that

the SCM and •••oct.ted proprietary 4at. be entered on the public

record.

Respeotfully .ubaltted,

Of COun.el,
Lauri. J. Bennett

By:

uiJ:T,~l:;:;::
~-':""a 5.L
1030 19th street, N.W.
suite 700
waSbinvton, D.C. 20036
(303) 672-2861

Its Attorney
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In the Katter of )
)

800 Data .... Ace... Tarift. and )
the lao service "na9~t Syat_ )
Tariff )

DA 13-130

CC Docka~ Ko. 13-12'

Pnn':tOJl JIOJt CLUIJ'ICA"%OII OIl,
II TIl !L'1'IBIIATXYI « P'rfMIDDtl;l;QI

U I WIlT Ca.-untoation., Inc. ("OIWC·), ~~U9b o0Uft8el,

hereby lWI'I"~' ~a~ the Ca-an CaRier lIU~u ("!lUreau-) olarity

that lu d.oulon 1n the QI'4II' D••iIMt;.l. %''9n for

Inyut;.ig.1jiQD 1n the aboVe-aaptioaed dacJr.at:,' to thtI .ttact:

t:taat., .bwld a oan1el' obOOM to jut1fy it. eoaa for 100

.ervioe via • ca.putar .adel in tbl. praceadinq, it .u.t diao10'.

the lIOdel it••lf ·Oft the record, III 401. not conatltute • final

orelar or dlai.ion cI.nyincJ propriet.ary and cOllficlefttial tZ'tlat.ent

1:.0 t.he Iv1t.ob1n9 CoR lIOcIel (01' "SCK IIo4el· 01' "1Ioclel") utili.ad

by U8WC to d...lop .uab .".t8 in .uppOl't at iu own 100 uriff.

Should it be .etenaiM4 Uat the 0d" cU.• __ • tinal cIeoi.ion

on 1:111. 1..., we l'~ful1y nque.t that it be raaoft8iclencl.
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The QrdIlE .tat:ed that:: It [Plrlce cap [local .XGIlanq.

c.~le~.] LlC. u.in; ca.put:er modele to develop aoete 1n their

dl~.~ c.... .u.~ di.alo.. ~ho.. aode1. on tb. record it th.tr

ju.~1floatlon for ~.ir rat.. i. ba.ed on ~h. u•• of ~•

• od.l.~1 Th1e deci.ion va. p~.41Q.~ed on ••veral tac~ual

a••~i01Ula

Tbat: .... LWC. 4.".10.... aoat 1ntorution without the
u•• of .QCb ~1••4

2) That no confident.ial th1rd-pazoty bafor-tien would be
coapraaia. by r.1•••• at the 1ICIde1•• '

Ia.. upon U pl$ tl1inp of Q~Z' paRl•• ,· it now ".

appean that: 1:11. tint: •••uaptlan 1. 1naQ&'&"~. 1.11 ."eoted

~C. rely on cOIIP\Jtel' aoclel. fo~ thail' coa't anal,.i.. In ue
cue of UI1fC, •• i. dacuMllted in 1:U at1:achtld .fficlayit at

lanara B. Stoole, it: 1. ftft po••1ttl. to oalaulate co.ta for

veniaal te.tuzou without u.inv the UIWC Sell IIodel, and would be

exc~y d1ff1oult to caJ.CN1at_ othe~ coat. wi.thOUt the lIOCIel. 7

M b. stack'. affidav:Lt all10 point. OU~, :1:'e1__ of tile USWC SCII

JIOdel would al80 0CIIIPnat... Pl'OPl'ieu~ 1Afonatioft pftlV14_ to

UIWC in confidenoe by -,,1tGb MnufaotQren.' lIOn .ignificantly

'lL
4u.. at. , 28.

'l4. at I 2••

... 'ace .U~ft of "'_ r.•itt, ..11 e~laatiONI
.....cob. %ftG., t11" AUIU8t 3, 11.3.

'Aff14avi.~ of Ial'Ml'a B. I~ook, .t~abMftt. A, at I.

I14&. a't 3.



1 _
SEP 17 '93 12: 56PM US WEST

3

P.4

tZ'Ga UIK'. penpec~iv., tha SeN Hodel cont.a1n. conf1c!ential USWC

financial iDtoraa~~an and i. • USWC trade ••oret. .hle14ed fro.

~iaalo.~e.' ..1•••• of tba Mod.l to the public wou14 oauae

econoaic baZ"ll. to USWC and would ettec:t:u.t•• coapen.ule rifth

Aaendment t.alC!n, ot US.C'. prop.rty.

In taot., a. i. pointtMS out. by Ma. stock in her arf1c1&vit.,

t:he Sell p~_ .c1cIJ:8.... 1n t:ha A_I: 1".1_ ~ ._ taa1:ual

iaaWla •• wen zo&1.. 1n the proaeed1nv COIlcemiftV the balt10 lac
. JlDde1. '0 In 1:hat proceedinq, the Bureau ruled that: the SCII

JIDd.l (.nd 1:I1e .e1100" scts lIocIIIl) wan confidential .nd

ent.itled to proteat.ion av&inat pu»11c dlaclaaure.'1 Tbe radar.l

coaunloat:1on. CODia.1on ("PCC-) it..lt aubHqUent1y atfinecl

that conclusion in clMYiftl • 1'ned0ll of tnfol'Ution Act: r.qu..t

tar the .odela,'1 • elec1.10ft .ffiZ1MCl ~ • United ltatea

D1.tzoic1: CO","'1 and curranUy pendiJ19 befora tha Unit.ed stat••

Court at App..1. tOI: tha D.C. Circuit:."

'I V.S.C•• S5a(~)(4).

10Aft1davit. ot~. B. StaCk, At.t.~t: A, at 2, I-I.

n.. _ t'E:~ COl[ QIF '-d I'SU1A1 t;o
be riled yiP. ~iiirRi: 7 rc:c acd. 152', 1531-31 " 27-
73 (lila) C-OI& _£~ ngW).

11611" nr=miqa1;j,PD '.ryie": 1M., 7 rc:c 1\CMI. 132'-31 I'
4-30 (11'2).

13611_ S'P!MDieetiiM "lYise,: Ina, v' r,c.;., 100 ~,

SUpp. 114, '17-'0 (D. D.O. 1"2).

"A11peS; Z UnillUiAM ''":LaM.. lne. y, r·S·e,. Ro. 92
5311 (D.C. a11'••aP':. a., 1"2).~s oe.. 18 GUZTeft1:r.ly
.cb.edUlec1 tor oral .~t on 'ebnazoy 5, 1,.4.
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Aa v_ ~e ca.. with the ~••ia sex lladel 1n the OlfA

procead1n9, uswc i. w11l1ft9 to provide the SCII Jladel to the FCC.. .
ift confidence. 1S ou~ caftc.m 1. thai: U. gna, n~ b4I reacl ••

having d.~armlnad tbe confidentiality i ••u. in advance, .0 that

USWC, by f11iD9 t:he sac Jladel at all, al;bt be d• ...s to have

vaiv*! any al.hI of canflCSeni:ialU:y.

M a "enaral Nl., 4Mipation orcs.._ an interlowcozy 1n

nature and not. .ullje~ t.o ,.t.itiolUl for Z'.con.iclar.~ian."

However, lnt.erloCN'tory rullnq. whiCh vaulcl d-.ul cll8Cavery 1n

~101.tlon at a alaia of privilege a~ .UD~aa~ to .~ni.tr.tlve

_"..1.,'" ancl interlocutol'Y J:U11ft911 1n • judicial aaft~ vb10h

OOIIProal•• prlv1189ec1 or GOftfideft'tial lntaru1:icm an .Ubjeat. 'to

raveZ'.al vi••xtZ'.oZ"CIina~writ.'1 In ..rt, it the Qglar

really doe. r~l~e tbat UBIe publicly CSi.aloe. ita aanflcl~tial

SCM JIOclel, 1:I1en it i •• final ordtlr and a petition fo~

reoouicleratlon would be .ppZ'op~1ate.

We ~MCI the Qn"E •• cllZ'ect1ft9 tbat U81fC juatify ita

tariff., and noe •• tareolo.inq the pa••ibl11~y tbat Vile can

''u8WC vill extend all naaonable acaODOdaCione to puoti..
1n t:hl...t:.t.ezo 80 10ft1J •• tJut canf1cleft~1.11~of tile Sal IIocIal 1.
no~ ccmp¥ca1.ed.

1••, C.r.R. I 1.10.(.), I'1'! 1ler1Jl"'2 uRiM'i..• %N!., I'
r.e.c. 24 31, ~a·33 " 3-4 (1.llfi'i,.,4riiit".1 pscsilUGlrwiere'
Sf zniCl'ippe, 4a ••c.c. 24 9", 1"-71 II .-1 11• ,4). !bey
an, h....r, a.jeot ~o FCC nconaiclentioft Oft ta 0VIl ~1on.
47 c.r••• I 1.117.

"41 c.r.a. I 1.301(.)(3).

'lID M VAD .'., la. r.ad •• , " (24 eir. 1"7) J Irw&ID
y. qui! gil sprp., 131 '.Z4 5'7, 5'1-,a (34 eir. 1"4)' gp!\14
'tetee y. BIJ Cp., 59t P.24 1113, 1111-1' (3cl e1~. 1"9).
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uka • proper uow1Ja9 .ufflQl.l\~ to w.n.n~ i ••uanee of •

prot.c*lva one%' o~ other pl'o~.ctive clavi"••uoll a. w•• ut111zecl

in t.he OIfA Proeaed1ftCJ. Wa plan to p:rooeed in th1. f.sh10n. If,

hove'le.. , the OrdlE i. tinal 1n thia l:'..al:4, we herDy

r.apectfully reqQeat that it ba recon.idered an the ba.i. of tha

attached affidavit.

Of CouIwal,
LaUZ'ia :J. 1dM~t.

A\ICJUII1: 18, 1,.3

Byz

Raa~fully .uba1~ted,

u • WU'f co.uwICATIO.I, IR.

,'.' ,/ /7 to" t.... ./ 'j'
,of, t· '" I r .,/ /sa Be liO~bD-na--';"----

1020 11th 8~t, N.W.
suite 700
W...illVtOn, D.C. 2003'
(303) '72-2"1

IU At1:orney
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CERTIFICATE OF SERVICE

I, Kelseau Powe, Jr., do hereby certify that on this 17th day of

september, 1993, I have caused a copy of the foregoing COBTI»GBRT PBTITIO•

.aR "IVBR to be served via first-class United states Mail, postage

prepaid, upon the persons listed on the attached serv

*via Hand-Delivery
(CC93-129/IM/lh)
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*Tariff Division
Federal Communications Commission
Room 518
1919 M street, N.W.
Washington, DC 20554

*Kathleen B. Levitz
Federal Communications Commission
Room 500
1919 M street, N.W.
Washington, DC 20554

*Gregory J. Vogt
Federal Communications Commission
Room 518
1919 M street, N.W.
Washington, DC 20554

*Judith A. Nitsche
Federal Communications Commission
Room 518
1919 M street, N.W.
Washington, DC 20554

*steven Funkhouser
Federal Communications commission
Room 518
1919 M street, N.W.
Washington, DC 20554

*J. Christopher Frentrup
Federal Communications commission
Room 518
1919 M street, N.W.
Washington, DC 20554

*Colleen Boothby
Federal Communications Commission
Room 518
1919 M street, N.W.
Washington, DC 20554

*Mark Uretsky
Federal Communications commission
Room 518
1919 M street, N.W.
Washington, DC 20554

*Peggy Reitzel
Federal Communications commission
Room 544
1919 M street, N.W.
Washington, DC 20554

*Gary Phillips
Federal Communications Commission
Room 544
1919 M street, N.W.
Washington, DC 20554
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1919 M street, N.W.
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*Gregory J. Vogt
Federal Communications commission
Room 518
1919 M street, N.W.
Washington, DC 20554
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Federal Communications commission
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Washington, DC 20554
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1919 M street, N.W.
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1919 M street, N.W.
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Federal Communications commission
Room 544
1919 M street, N.W.
Washington, DC 20554

*Gary Phillips
Federal Communications commission
Room 544
1919 M street, N.W.
Washington, DC 20554


